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RANDOLPH, JUSTICE, FOR THE COURT:

1. Darryl Mixon was tried and convicted by a jury of motor vehide theft under Miss. Code
Ann. 8§ 97-17-42 in the Circuit Court of the First Judicid Didrict of Hinds County. Since he
had two prior convictions in which he actually served one year or more, one of which was a

vident offense, Mixon was sentenced to life imprisonment as a habitud offender under Miss.

Code Ann. § 99-19-83.



FACTS

2. At goproximately 6:15 am. on December 9, 2002, Theodis Smith entered a Spur service
gation to pay for gasoline. While entering he passed a man leaving the store who, moments
later, jumped into Smith's truck and began driving away. The clerk derted Smith that someone
was driving his truck away from the station. Smith ran outsde and saw that the driver was the
same man he had passed while entering the store. At the same time, a co-worker of Smith was
driving by and picked Smith up. The two followed Smith's truck behind a white Honda Accord
which was adso fdlowing Smith's truck. Subsequently, Smith’s truck came to a stop. The
driver of the Accord dso stopped, jumped out, and aided in unloading tools from Smith's truck.
Smith called the police, giving them the address of a nearby home, and remained there awaiting
thar arival. Both the drivers, in Smith's truck and the Accord, fled the scene before Officer
Cachings arived. The officer obtained a report of the incident and descriptions of the
perpetrators from Smith. At gpproximately 8:45 am., Smith was notified by the police that
two individuds fitting the descriptions had been captured. Smith went to the scene and, in the
presence of Officers Catchings and Williams, identified Mixon as the person who had stolen
his truck. At trid, Smith stated that he did not know Mixon before the theft and had never given
Mixon permission to use or borrow the truck.

13. On March 12, 2004, the jury found Mixon guilty of motor vehicle theft under Miss.
Code Ann. § 97-17-42. From that verdict, Mixon appeals seeking anew trial.

ANALYSIS
14. Mixon raises three issues on appeal. First, he dleges that the State was erroneoudy

dlowed to bolger its case through the hearsay testimony of Detective Steven Wandey.



Second, he argues that the Stat€'s second amendment to the indictment during trid was flawed.
Third, he assarts that the State’' s summeation was inflammeatory.

5. This Court “will not order a new tria unless convinced that the verdict is so contrary
to the overwhdming weight of evidence that, to dlow it to stand, would be to sanction an
unconscionable injusice” Pearson v. State, 428 So. 2d 1361, 1364 (Miss. 1983). To hold
otherwise would “denigrate the conditutiond power and respongbility of the jury in our
cimind judtice system.” Groseclose v. State, 440 So. 2d 297, 300 (Miss. 1983). Since “jury
verdicts will not be disturbed except under the most dire of circumstances” the review of
crimind convictions is “in the light most favorable to the conviction.” King v. State, 798 So.
2d 1258, 1261 (Miss. 2001).

T6. The admisson of evidence is within the sound discretion of the trial judge. That
discretion must be exercised in conformity with the Missssppi Rules of Evidence. Reversd
is only appropriate when an abuse of discretion has “resultfed] in prgudice to the accused.”
Parker v. State, 606 So. 2d 1132, 1137-38 (Miss. 1992); See also Sewell v. State, 721 So.

2d 129, 138 (Miss. 1998).

Was the State erroneoudy allowed to bolster its case with hearsay
testimony?

17. In the presence of Officers Caichings and Williams, Smith identified Mixon asthe
individud who had taken his truck. Officer Catchings later advised Detective Steven Wandey

of Smith’'s identification of Mixon. Following Officer Catchingss tesimony & trid,



Detective Wandey tedified that Officer Catchings advised him of Smith's identification of

Mixon.

118. Mixon argues that, over his objection, Detective Wandey was improperly permitted to
tedify that Officer Catchings had told him that Smith identified Mixon as the perpetrator. On
redirect, the same dleged hearsay was permitted as the circuit judge concluded that such
“invedtigative work” was not incompetent hearsay and/or because the “door had been opened’

to the hearsay on cross-examination.*

T9. Citing Murphy v. State, 453 So. 2d 1290, 1294 (Miss. 1984), Mixon maintains that
“you smply cannot ‘open the door’ to hearsay.” In Murphy, this Court found that “[h]earsay
iS incompetent evidence. You may open the door for collaterd, irrdevant, and otherwise
damaging evidence to come in on cross-examination . . . but Missssppi recognizes no rule of
lav that dlows double hearsay to be brought in through this open door.” 1d. (citations
omitted). We reaffirm the holding of this Court in Murphy. See also Kolberg v. State, 829
So. 2d 29, 77 (Miss. 2002). However, the inquiry regarding admissibility does not end there.
The Missssppi Rules of Evidence control the admisshbility vel non of the aleged double
hearsay or, more accuratdy stated, hearsay incduded within hearsay. “Hearsay included within
hearsay is not excluded under the hearsay rule if each pat of the combined <Statements

conforms with an exception to the hearsay rule provided in these rules” M.R.E. 805.

!Asto Mixon's dlegations of “bolstering,” the trid court properly exercised its
discretion in overruling the objection of Mixon's counsd. Thetrid court found that
“[Mixon’s counsdl] went into identification [by Wandey]. [Stat€' s counsd] may go into
identification.”



110. Missssppi Rule of Evidence 801(d)(1)(C) provides “[a] statement is not hearsay if:
[tihe declarant tedifies at the trid or hearing and is subject to cross-examination concerning
the datement, and the statement is . . . one of identification of a person made after percelving
hm . . . " (emphess added). Here, Smith, the first declarant, was available for cross
examingtion, and aso made an in-court identification of Mixon as the individud who sole his
truck. Moreover, the second declarant, Officer Catchings, likewise tedtified at trid and was
dso avalable for and subject to cross-examination. Therefore, the statements regarding
Smith's identification were not hearsay. M.R.E. 801(d)(1)(C). These declarations were
datements of identification made &fter perceving Mixon.  Therefore, this Court finds
Detective Wandey's testimony that Officer Catchings informed him of Smith's identification

of Mixon asthe perpetrator was not hearsay and therefore was admissible,

11. Mixon further argues that such a Satement is inadmissble hearsay citing Ratcliff v.
State, 308 So. 2d 225, 227 (Miss. 1975). Ratcliff did hold that the statements of an informent
to invedigators were inadmissble hearssay. However, that decison is dealy diginguishable
from the case a bar. The linchpin of the Ratcliff decison was that “an accused person is

entitled to be confronted with and have opportunity to cross-examine witnesses against him.”
Id. In Ratcliff, the defendant was not given the opportunity to confront or cross-examine the
informant-declarant.  Conversdy, Mixon had the opportunity to cross-examine both Smith and
Officer Catchings. See also Stubbs v. State, 878 So. 2d 130, 134 (Miss. Ct. App. 2004)
(diginguishing Ratcliff where the informant-declarat was avalable for cross-examination).

As auch, this Court finds that Mixon's rdiance on Ratcliff is without merit.  Although the



drcuit judge aticulated an improper bass to admit this testimony, the testimony was
nonethdess admissible.  Therefore, Mixon's right to a fair trid was not prgudiced by the tria

court' sruling. Thisissueiswithout merit.

. Was the second attempted amendment of the indictment during trial
flawed?

12. Mixon's indiccment for motor vehide theft initidly included the word “feloniously,”
in spite of the fact tha the term is absent from the motor vehicle theft statute® Mixon
contends that while the State’'s second motion to amend the indictment® to remove the word
“fdonioudy” was granted by the trid judge over Mixon's objection, no actual order allowing

this amendment was entered as required by Miss. Code Ann. § 99-17-15.

13. The “purpose of an indictment is to furnish the accused [with] such a description of the
charges againg him as will enable him to adequatdly prepare his defense” King v. State, 580

So. 2d 1182, 1185 (Miss. 1991) (quoting Williams v. State, 445 So. 2d 798, 804 (Miss.

2§ 97-17-42(1) states:
Any person who shdl, willfully and without authority, take possession of or
take away a motor vehicle belonging to another, and any person who
knowingly shdl aid and abet in such taking possession or taking away, shdl be
guilty of afelony and shal be punished by commitment to the Department of
Corrections for not more than five (5) years.

(Emphasis added).

3The State s first motion to amend the indictment pertained to “a scrivener’ serror in
the enhancement portion of the indictment” and is not diouted on apped.

4§ 99-17-15 providesin part:

The order of the court for amendment of the indictment, record or
proceedings provided in section 99-17-13 shall be entered on the minutes,
and shall specify precisdy the amendment, and shal be apart of the record
of sad case, and shdl have the same effect asif the indictment or other
proceeding were actualy changed to conform to the amendment . . . .

6



1984)). Rule 7.06 of the Uniform Circuit and County Court Rules® comports with the notice
requirements of the Sixth and Fourteenth Amendments of the United States Congdtitution and
Artide 3, Sections 14 and 26 of the Missssppi Congtitution, and thus provides the starting
point for consderation of the sufficiency of an indictment. See Richmond v. State, 751 So.
2d 1038, 1045 (Miss. 1999). Essentidly, nothing more than a “concise and clear Statement
of the dements of the aime charged” is required. King, 580 So. 2d a 1185 (quoting

Williams, 445 So. 2d at 804).

714. Here there was an oral motion to amend the indictment during trid because the word
“fdonioudy” was included in the indiccment due to a “scrivener’s error.”  Mixon was clearly
charged with motor vehide theft under 8§ 97-17-42. The trid court overruled Mixon's

chdlenge to this dleged “amendment of substance’ as this was clearly a motor vehicle theft

°Rule 7.06 states:

The indictment upon which the defendant isto be tried shal be aplan,
concise and definite written Statement of the essentid facts condtituting the
offense charged and shdl fully notify the defendant of the nature and cause of
the accusation. Forma and technicd words are not necessary in an
indictment, if the offense can be substantialy described without them. An
indictment shdl dso indude the following:

1. The name of the accused;

2. The date on which the indictment wasfiled in court;

3. A gatement that the prosecution is brought in the name and by the
authority of the State of Missssppi;

4. The county and judicid digtrict in which the indictment is brought;

5. Thedate and, if gpplicable, the time a which the offense was dleged to
have been committed. Failure to Sate the correct date shal not render the
indictment insufficient;

6. The sgnaure of the foreman of the grand jury issuing it; and

7. Thewords*againgt the peace and dignity of the Sate.”
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case, not a grand larceny case (which requires the State to establish “felonioudy”).® The
heading on the origind indiccment stated “motor vehide theft,” cited code section “97-17-42,”
and, but for the word “felonioudy,” tracked the language of Miss. Code Ann. 8§ 97-17-42(1)
for “motor vehide theft” “[M]erdly forma or technicd words, shadl not be necessary in an
indictment if, without them, the offense be certainly and subdantidly described.” Miss. Code
Ann. 8 99-7-3. This Court has hdd that an indictment containing the word “fdonioudy” when
it did not appear in the statute Hill properly charged the defendant with smple assault.  See
Reining v. State, 606 So. 2d 1098, 1103 (Miss. 1992). As the indictment provided the
accused with actuad notice and complied with then-exiging Rule 2.05 of the Uniform Crimind
Rules of Circuit Court Practice,” it was found “sufficient to charge the defendant with the

crime” Id.

115. “The court for any forma defect, may, if it be thought necessary, cause the indictment
to be forthwith amended, and thereupon the tria shal proceed as if such defect had not
appeared.” Miss. Code Ann. § 99-7-21. Such amendments, however, may pertain to matters

of form only, not matters of substance. See Shive v. State, 507 So. 2d 898, 900 (Miss. 1987)
(cting Copeland v. State, 423 So. 2d 1333, 1336 (Miss. 1982)). Amendments of substance
indude those which “change the charge made in the indictment to another crime”  Shive, 507

So. 2d a 900. Fundamentdly, “[e]lvery materid fact and essentid ingredient of the offense —

®Although the trid court noted that, “even if the felonious word were I€ft in the case
that there has been a prima facie case proven by the State againgt this particular defendant.”

"Now Rule 7.06 of the Uniform Circuit and County Court Rules. See I sheev. State,
799 So. 2d 70, 76 (Miss. 2001).



every essential demert of the offense — must be aleged with precison and certainty, or, as
has been stated, every fact which is an dement in a prima facie case of guilt must be stated in
the indictment.” Copeland, 423 So. 2d at 1336 (quoting Love v. State, 211 Miss. 606, 611,
52 So. 2d 470, 472 (1951); Brewer v. State, 351 So. 2d 535, 536 (Miss. 1977)). The
amendment complained of is of no consequence here because it merdy amounted to a
permissble change of form. The purpose of an indictment is to inform the accused of the
charges agang hm. See King, 580 So. 2d a 1185. Here, the indictment explicitly stated that
Mixon was being charged with motor vehicle theft under Miss. Code Ann. § 97-17-42.
Additiondly, there was no evidence presented tha Mixon was surprised or that he did not
know, to his prgudice, tha he was being prosecuted under Miss. Code Ann. 8§ 97-17-42 for
motor vehide theft. There being no prgudice or surprise, this Court finds the tria judge did
not abuse his discretion in permitting an on-therecord amendment of the indictment. This
issue is without meit.
I[Il.  Wasthe State's summation inflammatory?

16. Ladly, Mixon asserts that the State’'s dosng agument prejudicially referredto
Mixon's prior conviction for fase pretenses and inflanmaorily dluded to Mixon's guilt® As

one may note by the dyle of this case, Mixon has a penchant to use more than one name or

8n closing argument, the prosecutor stated:

Darryl Mixon wants you to believe that even though heisaconvicted liar,

he stelling the truth today. That’swhét thisis. Thisisan dodtract for fdse
pretenses. He admitted it. He knew we had it. He admitted to it. But he aso
sad one very important thing. Why did you lie€? | lied because | didn’'t want
togotojal. Do you think he wantsto go to jal today? No, he doesn't want
togotojal today. If hedid, he would have pled guilty along time ago, and he
would beinjail.



dias, induding a the time of his arest for this crime.  The trid court found that Mixon's
tetimony, induding an explanation for fumishing an dias to the arresting officer during direct
examination, opened the door for the State to cross-examine Mixon regarding both a prior
fdse pretenses conviction and his use of diases® Therefore, the trial court overruled the
objection of Mixon's counsd to questions on cross-examination about a prior conviction and

prior use of dias names.

17. The Missssppi Rules of Evidence support the tria judge's determination. See M.R.E.
404(b) (“Evidence of other crimes, wrongs, or acts is not admissible to prove the character of
a person in order to show that he acted in conformity therewith. It may, however, be
admissible for other purposes such as proof of motive, . . . intent, . . . identity, or absence of
migake or accident.”); M.R.E. 608(b)(1) (“Specific instances of the conduct of a witness, for
the purpose of attacking or supporting his credibility, other than conviction of crime as
provided in rue 609, may not be proved by extrindc evidence. They may, however, in the
discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross
examindion of the witness (1) concerning his character for truthfulness or untruthfulness . .
) MRE. 609(a)(2) (“For the purpose of atacking the credibility of a witness, . . . (2
evidence tha any witness has been convicted of a cime shdl be admitted if it involved
dishonesty or fdse dtatement, regardless of punishment.”). For certain, if the evidence was

admissble, the State had the right to comment on the evidence in closing.

°0On direct examination, Mixon explained that a the time of his arrest on December
9, 2002, “I gave them afadse name because it was around Christmas, and | had old fines, and
| didn't want to gotojail.” On cross-examingation, he added that, “1 wanted to be out for my
kids....

10



118. “[T]he test to determine if an improper argument by a prosecutor requires reversa is
whether the naturd and probable effect of the prosecuting attorney’s improper argument
created unjust prgudice agang the accused resulting in a decison influenced by prgudice”
Dunaway v. State, 551 So. 2d 162, 163 (Miss. 1989). The evauation of prgudice is a
“guestion of severity” in which “the trid court has discretion in determining whether the
inflanmatory or preudicid nature of the prosecutor's dsatement is sgnificant enough to
warrant granting the defendant’s motion for a midrid.” Sullivan v. State, 749 So. 2d 983, 991
(Miss. 1999) (diting Hoops v. State, 681 So. 2d 521, 528 (Miss. 1996)). While prosecutors
“mugt exercise caution and discretion in making extreme satements in therr arguments to the
jury,” Johnson v. State, 596 So. 2d 865, 869 (Miss. 1992), “[t]here is no precedent supporting
the [ideg) that a gngle inappropriate statement by a prosecutor is grounds for a new trial.”

Sullivan, 749 So. 2d at 991.

M19. In Ramseur v. State, 368 So. 2d 842 (Miss. 1979), this Court held that the tria judge
properly sustained an objection to a prosecutor’s argument that the jurors were representatives
of “the people of the State of Missssppi and this community.” Id. a 845. Snce the trid

court sustained the objection, this Court found that no prejudice resulted. Seeid.

920. In the present case, the tria judge sustained the defendant’s objection to the State's
cosng argument that “[Mixon] doesn’t want to go to jal today. If he did, he would have pled
guilty a long time ago, and he would be in jal.” The trid judge then told the jury to disregard
the dtatements of the prosecutor. Theredfter, the tria judge overruled the defendant’s motion

for a midrid. In so doing, the trid judge did not abuse his discretion. Under Ramseur, by
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sudaning the objection and informing the jury of the necessty of disregarding the putative
prgudicid statements, any potentid prgudice was avoided. Accordingly, this Court finds that
the trid judge's decison to overule the defendant's motion for a midrid was an appropriate

exercise of his discretionary power under the circumstances.

CONCLUSION
f21. Hnding no pregudice to Mixon because of the trid court’s rulings and further finding
no other bassto disturb the verdict of the jury, we affirm the judgment of thetria court.

722. CONVICTION OF MOTOR VEHICLE THEFT AND SENTENCE OF LIFE
IMPRISONMENT, AS AN HABITUAL OFFENDER, IN THE CUSTODY OF THE
MISSISSIPPI DEPARTMENT OF CORRECTIONS, AFFIRMED.

SMITH, CJ., WALLER AND COBB, PJJ., EASLEY, CARLSON AND
DICKINSON, JJ., CONCUR. GRAVES, J., DISSENTSWITHOUT SEPARATE WRITTEN
OPINION. DIAZ, J., NOT PARTICIPATING.
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